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Herinen, for the defendant It is clear that the 
hag his -Temedy against! 
the parties tOuit, and that he may commence and 
actions against all-of them:at the same” 
‘tin time, or sue them all in‘one action; If he brings 
he will not precluded by judg. 
S ment, a’ levy and in‘one of them, from pro. 
to judgment in the others,” If he obtains 
_ Judgment against all, all, and execution is levied.gn 
the’ estaté Sf one of the defendants, he shall not 
¥y-on thas ofthe other, if ‘sufficient property has 
So when. several, actigns. are..com 


oR 


the gctions, 


-cution against the 
+ “Rot, after levying 


% 


cution Shall issue for the debt azaist? 
@ourt. maker ofthe note is cer- 


>. . 


“maker be liable. ‘property. taken— “Poort 
fora note with surety, aud amortgage og 
are not gold and silvet, andthe constitu 
of the United Statég™ as provided. ghatno state 
shall make any thing bot gold” and silver. atender 
Jin the discharge of a debt. sect. 

&ecution against the pérson of 
“he cantib after levying" on the is- 
fers facias to affect the goods of another.” 

‘there be two. persons, in a note 


— 


er- of T. R. exgeugion is- 

ste property of both, aii beRvied om 
en “4 
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4 under sa’, exeCutignamay issue against the 
avainst the: person of any one of the 
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CASES IN THE SUPERIOR COURT | 
of the But. if several 
Povrz. suits be broyglit, and jud be had, separate 
Bont executigns will issue against the parties bound, and 
their Several properties may be ‘taken and proceed. 
judgment. On that event,an | not-till it 
turesting the process of the 
;agd,even this, will,not be done, till the 
costs in the suit against 
‘ ordér to,satisfy us that suchi meaning 
of these gentlemen,’ we have only tole amine the 
authorities they quote i port of thy 


they advange, The fi 


Windham vs. 


515, The plait had judgmentin two! 4 
suits, agai inst the ‘two parties toa note; on 
of costs’ in the other, the’ 


against one of the defendants, after it had’ been ten- 4 


2 
& 
Swift, in the of the arti cites 
2 ALS. 2 
Bayl: 86. Vesey 
- 


fendant’s counsel has-thuf endeavored t 
and severally, and faderient “and! ~execution-had 
-against on¢ of them, and his géeds seized, bup'the 
sheriff tad ‘of Satis the plaintiff mor'sola the 
goods : ‘andin an action: against the other Blige, . 
he pleaded this matter, and it 
«plea butlit, was held it*would have good 
ake 
Fue only differenommetween, tha 
that the pi perty of the defendant. in 
. the first: action, : the. co-obligee of.the defendant in . 
this, been gold: but. _the money. has not yet 
* not been received, and 
ce is nat discharged 
is, but:by the money 


use every, 
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the sine paragraphy: which has 
son this question. is our ree 
© ‘Tie cotiverse: he propidsitidhywhich the de: Pours 
A 
gross, Syipersonal property, folldWved 


‘end 
bound jointly 


and several- 


_ ly, cannot 
have the plea 
* é 
% 
* 


bin ; one 


date #796, the other in’ 1800, andl 
Signed jointly aiid severally By the defendant, 
the deferidant SG 
“sion, Wherein ‘he alledged that fe 
not as a principal, ba 


with hi ‘brother and the ptificfpal 


“the same éity, with the 


2 
his property: ought to 


before rédourse could: he upon the. sureties. | 


substantiate, these, allegations, the defendant | 


obtained two commis ions, for the cxathi tion 
not being returned within the, prescribed tert the 


argument, on, the last day of the last terma 


ir amount ; and, that 


| 
| 
he previously discussed, 
A 
id oDtained juGemen 
“ 
+ 


directed the trention of the covsel tothes om > 
this suit, as the; defendant's plea 4 
pit pasos of it, upon a 
| this evin® we shall: bpjable to.tallethe benefit 

, 


: a wartanty, 
| 
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fei present. Blevey then Tad Beane 
ie | witnesses thes fe acted as of 
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it arisingfrom mutual, conv 
And ‘now, upon .a prngiple of a 
atid t0:,b¢ perfocnied: in “one 
ar a diffecantJaw | 4s 
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m apply to the ime ahd ‘m: 


“and situglibn : of ‘the 

thet totally lost; im the othe 

Siete, Stipposeas whe form 
“pase) ‘a lopger’ ajowed 

Becatse made abroad, to give plains hot 

— citizens Mp The presens 4 Surety 

4 
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renow Uy 


land, she 
that to be preferred, 

the right. of, a third. 


AS 
Fax 1819. ‘how to nether the. pronerty 
: | 
4 
motion of the ih viewin 
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poset Wit tint ine disks off 
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tothe extent.of influence:of! 
 @itarly_ established: forthe sake of 
view.in; the, .4 
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Be that a suit is nsti ‘th 
must furnish of decision in what. | 
Jaw also sims! thie form, 


to pursue his debe | 
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bs’ cone determined in the circuit court ofthe Fats 1812, 
United States for North- Carolina district; in which 


gishture of North-Carolina, suit 

 against-one of the parties to a note executed 
Maryland, while, by the laws of the latter state, 
‘the defendant’s plea, that hé was not suable, with. — 


out his co-obligor, would have availed him. 


_ Patterson, J.—taking the distinction between 
| the. contract and the remedy; and ‘ observing 
_ that the contract remained the same, notwith- 
"standing the‘act, and that the remedy only was ex- 


this case, parol testimony may be admitted 
‘shew. who is principal, and who surety, upon ‘these. 
g bonds. For, admitting, as the defendant contends, . 


that he is only a surety, yet he bound himself to 


pay in the first 


Jomily and severally. 
surETY is presumed to have the 


plea of discussion, when itis expressed in the con- » 
"tract of suretiship, that he binds himself as a prin- 
debtor.’ 1 Pothier on Obligations, 290, n. 


408. The sutety, who has constituted himself a 


‘principal “debtor in the contract, cannot claim the 
| Denefit' of a discussion; nor when he engages to 


vs. 


~ 


ie 
ct") 
| 
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‘Neither is the plea of discussion allowed among 


ww merchants or bankers. 1 Ferriere, verbo Diseug 


“Astoy 


“Vs. 


sion:'' A surety who bound himself in solido with 
his: principal, cannot ‘require -a discussion Of hig. 
property. 1 Denisart, verbo Discussion. Cif 
Code, 428, art.7. 


knowledges he was held and firmly bound, with: 
the principal debtors in the sum demanded, to the) 


payment, of which he bound himself jointly 


severally with the, principal. i 
He, therefore, hound himaclf as @ princi 
7 
‘Tz words in the bond are, jointly and 
rally, which are synonymous with in solido, " 
_dairement. 
Tue word solidaire, is applicable to obligation 
into persons, so that each prop | 


mises and engages to pay alone, the total sum, ig 7 


the same manner as it he were bound alone, Diets 


de Trevoux, verbo. Sokdaire. 


"Tus obligation is ip sold, or joint and seme 
; ral, between several creditors, when the title exp” 
pressly gives to each of them the right of demandy “} 
_ ding payment of the total of what is due, and whee J 
ethe payment m.de to any one of them, . discharges” 
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oni thé part of the debters, whéit they afé all Oblit- 


ed for the whole, and wher tie papthent 


ties excites the toward ‘the 


creditor. Jd. art. 100. 
Phat the defendant, both 
on the score of his being bound as a priticipal deb- 


"tor, and that of his being bound jointly and seve- 
| tally, cannot have the benefit of discussing the 
property of his principal. 


_ Ir he had, yet his plea would be overruled. It 


‘states that his co-obligors have ‘considerable pro- 


in Pennsylvania. 


Bur the Civil Code, 430, art. 1, provides that 


the creditor shall not be compelled to have the pro- 
perty of the principal debtor discussed, when it: 


fies out of the territory. 


m6 In France, the creditor is thought not to be 

a bound to discuss property in the jurisdiction of 
‘another parliament. Arrétés de Lamoignon, titre 
des Discussions, art. 9. 

Lastiy, the Court would at all events be- 


bound to overrule the motion for a-new trial, as 


the defendant did not-oppose the plaintiff's taking 
judgment. From this circumstance, we must in- 


fer the defendant concluded he had nothing to of. 


S| fer, that could induce us to grant acontinuance; 
and if the absence of the testimony now intended’ 


— 


hi 
the 

| 

perty | 
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Pars. 1812.0 avail him, was not thought sufficient to 

istic’ new trial, it must have been deemed so becane 

° Asrox . duediligence was not used in obtaining it, or bef 

vs. Cause it was inadmissible or irrelevant. 
* of these cases, we are bound not to disturb the 


NEW TRIAL DENIED 
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Not prevented to proceed, after execution is . 


INDEX 
PRINCIPAL MATTERS, 


2 


ABATEMENT: 


Suit abated, the pleadings. shewing that 
~ were due. Bayon vs. Rivet, 156™ 


ALIEN ENEMY. 


vl sued, on a summary application. Brofield’s 

Heirs vs. Lynd. 

~~ 2 Not heard on motion to diagoive an. injanc- 
tion. vs. Morgan, 263 


ALIMONY. 
= On adecree for, a sale of the husband’s proe ~ 
perty will not be ordered, ex partes Guides 
ry vs. Guidery. 


“AMENDMENT. 


f 


| 
i” 
| 
4 | 
ide, 

ag | | 
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we 2 When the i issue is not thereby altered, will be 
allowed. Ducournau ve. Morphy. 297 
-_" 3 Petition cannot be amended by substituting 
another na e@uracelve. Coulon, | 143 
wm 4 Suggesting f dfter a plea yr: 
ment. ‘St. Mark vs. Delarue, 101 


APPEAL. 
‘-* 1A lee to confine himself to the general 


Godwin 176 
2- Not judgment. 


Ralph & al. vs. Claiborne. 176 


4 3 Dismissed for want of a citation. Lambert 
vs. Moore. 134 
May be had “Tork. vs. 
Brouseart. 135 


Mollere v8. ayon, 


_ ‘given. Ofillon vs: Roman. 151 
ar Summarily tried, if the word defence 


\ 


On presumption « 1 of intended departure, arising 


Hud 


(ATTACHMENT. 


On.motion te dissolve, the debt diB- § 


et proved. isher oa al, Vs. Hoods 113 
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va 2 Gives no tien in case of insolvency. 


| Lertigness: 3) wells toa’ 89. 


=a 1 May not prosecute a suit for part of the thing 
in dispute: nor make special bargain de- 
pending on the event of. the suit. divings 


jtfT-2 Such bargain is void, even when the uit ig to 
| be prosecuted abroad. Jd. 
v3 P. Dormenon restored to the bar. Dormenon’s 
AWARD. 
Practice on vetarn of an. Master al. vs. 
Not released by? a stay of proceedings Hens 
|  derson vs. Lynd. 57 
2 Not discharged on motion, on account of the 
_” plaintiff’s disability to sue. Welman vs. 
“Connelly. 245 
8 Party who has obtained be held to 
for an anterior debt. Davie vs. Mitchel, 35 


| BANK CHECK. * 
, Fy Fairly obtained froma person who came other- 
| wise by it, may be recovered 7... Clark 


CANAL 


Right of Orleans Navigation ‘ompany theree | 
d to. Ori. Nav, Co, vs. City 10, 214 


; 

é 
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4 
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Prisoner not allowed to make it under the 
Civil Code. Simonton’s Case, 102 ° 
See INSOLVENT. OF PROCEEDINGS. 
CITIZENSHIP. 
Inhabitants of territory, authorised to form a 
state constitution, entitled to citizenship. : 
Desbois’s case, 185 
COLOURED PERSONS, — 
Presumed free. State vs, Cecily 208 
CONTINUANCE. | 
Granted, without stating the fact intended tobe — of 
proven. Perillat vs. Tiffany, l 
DAMAGES. a 
4 A sui: for a slave and, a bar to a suit for, tho? ‘ 
‘ the judgment say nothing about them. 
lahaye vs. Pellerin, 142 4 
2 Agent, disobeying orders, how liable in. 
& al. vs. Morgany 256 
DED. POT. 
1 On an agent’s affidavit. “Weeks vs. Leblanc, 135 | 
2 Granted, without the name of. the witness. © 
Murray vs. Winter & al. 100 
DEFAULT. 
On what affidavit set aside. Raoul vs. Danbois, 15. 
DEPOSITIONS. 
3 To be returned by the magistrate, tho’ taken i  ) 


by consent. Philibert vs. Wood, 204 
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ae “Tho not necessarily, when the party agrees it 


shall beread. Tremoulet vs. Tittermary, 317 


DISABILITY. 


1 Of plaintiff must be taken advantage ofby plea. 

Simpson vs. Burnett, 243 

2 Same point. Welman vs. Connelly, 245 
| See Batt 2. 


DISCUSSION. 
Plea of, not allowed, to a surety bound jointly 
and severally with the principal. Aston vs. 
Morgan, 336 


EVIDENCE. 
how Sauvé vs. Dawe 
80m, 202 
3 . Copy of sale by parish judge, rejected. Collins 
vs. Vicholls Sal, 128 
3 Conversation, during an attempt: to compro- 
. mise. Delogny vs. Rentoul, 175 
4 Party’s admission not to be altered. Dufilan- 
tier vs. Lynd, 102 
‘5. Of party’s death, from long absence, when re- 
ceived. Hayes vs. Berwick, 138 
6 Certificate of the existence of a judgment re- 
jected. Kershaw vs. Collins, 245 
7 Parol, of a warranty on a bill of sale, rejected. 
_ W kins vs. M‘ Donough, 154 
8 ° Certificate of wardens of the port of New-Or- 
leans, admitted. Tremoulet vs. Tittermary. 317 
Wirnzss. Interest 2. INTERROGATORIES 1. 
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EXAMINATION. 


» Of prisoner, on oath, rejected. State vs. Pierce, 253 
* 2 Notto be proven by parol evidence. State vs. 


Rodriguez, 253 

EXECUTION. 

__ Appraisers not to appoint umpire by lot. 
mudez vs. Ibanez. 7% $17 1 

See Promissory Nore.. 


May recover possessiou of his children, care 4 
ried away by the mother. Bermudez vs. 


Bermudez, 
¥ 
; HABEAS CORPUS. 
1 Prisoner, on a mictimus in French, discharged. | 
W. F. Macarty’s case. 


2 Prisoner, ordered to be taken and. carried die 

rectly to jail, discharged. P. Macarty’s case,. 

3 Prisoner, condemned to fine and imprisonment 
by a mayor, Territory vs. Hate 


icky 

Not dissolved till atter answer. Taylar Webvs. 
Morgan, 

See ALIEN ENEMY 
INSOLVENT. 


¢ 


a May be discharged, after the day té which the . a 
creditors were summoned. Martin's case, 
Commissioners of, must make their rreturnupe ~ 


det seal. Sflencer’s case, fa 


See Cessio Bonorum, Sra¥ or PROCEEDINGS. 4 
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ANTEREST. 
Not to be recovered, if not-sued for with the 
principal. aurie vs. Pitot, 83 
Not called for in the note, cannot be claimed 


on parol evidence. Toussaint vs. Delogny, 78 


INTERROGATORIES. 
Whether the whole answer be evidence for the 
defendant? Read vs. Bailey, 50 
Whether the defendant may be interregated as 
to his signature to a note, with a subscribing 
witness? Gray al. vs. Gentry, 


- Same point, when there is no subscribing wit- 


ness. Scott vs. Billings, — 158 
Cannot be stricken off. -Seadl ys. Mowry, 275 
Plaintiff needs not a judge’s order for bisimer- i 


wogatories. Read vs. Bailey, 296 
He cannot file new ones without leave. 4. 
UDGES. 


the schedule of. wed constitution. taser 
toa the-senate, 162 


JURISDICTION. 


On the territory between Rio Hondo snd the 


Sabine. Territory vs. Durosagt, 126 


1 Tf the plaintiff prays for a, he cannot wave it 


and enter judgment, because .no defence is .. 
endorsed. Sweeney & al. vs. Barbin, “48 


2 “Juror improperly summoned, may be discharg- 


ed on his own motion. 4uzan’s case, — 125 
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One who rents a store and boards out, isnot 
liable to serve asa. Parmele’s case, 313 
4 Juror, who tried the suit against an endorser, 
not incompetent to try that against another. 
Nugent vs. Trepagnicr, 205 
See PRacTice 1. 
MURDER. 
3 What must be intended to constitute the crime 
of shooting with intent to. Territory vs. 


Mather, 48 


2 Shooting at, with intent to, not capital. State 
vs. Dupuy, 


PRACTICE. 
1 Ifa jury be prayed for below, the suit shall not 
be tried by the.court above. Bayon vs. Ri- 


vet; 148 
2 If a plea be overruled, no trial can be had till 
answer filed. Broussart vs. Trahan, 133 


3 If, notwithstanding a stay, the trial is proceed- 
ed on, the verdict will not be set aside on that 


account. Livaudais vs. Henry, 148 
4 Party may demur to evidence. Durnford vs. 
Johnson, 306 


—— discontinue, after joining in de- 

murrer. Id, 

6 When the court is equally divided, there can- 
not be any judgment or order, Read vs. Bai- 
ly, 

_ 2 Jury of merchants not allowed, to try whether a 

conveyance be fraudulent. Lmmerson vs. . 

M\Cullough’s Syndics, 
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‘8 If a case be left to persons appointed by the 
is parties, whose report is to be the judgment 
4 of the court, they need not be sworn, state 
a. any account, or give the reasons of their opi- 

05 nion. Talcott vs. M‘Kibben & al. 298 
‘9 Plaintiff who prayed for a jury, cannot wave it 
4 7 and enter judgment for want of the word 

Defence. Kelly & al. vs. Barbin, 47 
| 10 Plaintiff, except in a hard action, will be allows 
- ed to discontinue before verdict, in the opi- 


|  nion of the court. Read vs. Bailey, 314 
a 11 If plaintiff reside in the territory, but notin * 
in. oe the district, the proceedings will not be staid 
till he give security for costs. Weeks vs. 
Trask, 24? 
12 Rules of Court. 1 
See ABATEMENT, AMENDMENT, APPEAL, Drravir 
| PRESCRIPTION. 
I= Requires uninterrupted possession for ten , 
years. Riviere vs. Spencer, ?9 
3 PRESUMPTION. 
q _ House-keeper, permitting the man she lives 
~~ @ with, to receive the hire of his negroes dur- 
i j ing many years, without ever calling him to 


an account during his life, presumed to have 
allowed the money thus received, as her 

part of household expences. Tonnelier vs. 

Maurin’s Ex. 206 


PRIVILEGE. 
t In law expences, allowed oily on taxed costs. 
Elléry vs. Amelung’s Syndice. 242 
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3 Of vendor en thing ‘sold, #fter a partial pay- 
ament. vs. dmelung’s Syndics, . 209 


PROMISSORY NOTE. 
1 Payment by one of the parties discharges the 
others even ef costs, when there is no judg- 
ment. MVugent vs. Delhomme, 307. 
2 A memorandum «udded at the foot of the note, 
changing the piace of payment, does not : 
avoid it. Jd. 
3 Blank indorsement may ‘be filled up at ‘the trial. : 
Poutz vs. Uneplantier, $28 
4 Asale of the property of.one of the partis to 
‘© the note, which has not produced the mo- 
ney, does not discharge the others. Poutz 
ws. Duplantier, 828, 383 
5 Maker of the note to be called on for payment 
before a resort to ‘the indorser. Durnford 
wvs.Johneton, 183 
If the place of payment be altered, parties take | 
ing the note after the alteration, are bound 
by it, and as to them the demand is well made : 
‘at the new place. Nugent vs. Mazange, 266 
| See Jury 4. 


QUANTUM MERUIT. 


Party, who depended on the generosity, chasno 
claim on the justice of his employer. Jacob 


& al. vs. Ursuline Nuns. 269 dq I 
| SHERIFF. 
There is no summary,velief provided ‘by law 
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PRINCIPAL MATTERS. 367 


PAGE. 
against a sheriff who detains the plaintiff’s 
money. Riviere vs. Ross, ae 

Same point. Chew & Relf vs. Delogny. = 114 


Sheriff’s compensation on an order of seizure 
without a sale. Hubbard & al. vs. Baldwin Wal. 146 


STAY OF PROCEEDINGS. 
Creditor, whose debt is denied, may sue not- 
withstanding the stay. Blois vs. Denesse, 175 
If there be danger, a debtor’s goods will be 
seized, notwithstanding the stay. Picket &' 


Lacroix vs.More, 113 
TAX ON SUITS. 
, Not to be advanced by the et or his attor- 
WARRANTY. 


Defendant may cite and have judgment against 
his vendor i in eT Aubert vs. Marti- 


neau, 329 


- Workman, who undertakes on a plan furnished 


by: himself, tacitly warrants that it is feasi- 
ble. Bouté vs. Orleans Nav. Co, 84 


WITNESS. 
Person entrusted with goods, not an admissi- 


ble witness against the trespasser. Plea- 
sants vs. Ross, 114 


Bound on a recognisance and compelled to stay, 


entitled to his compensation. M‘Fall’s case, 171 © 


But not, if prevented from going where he in- 


tended. Shaddock’s Case, 207 
_ Concubinage goes only to the credit of a wit. 
ness. Meunier ys. Couet, 
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ERRATUM. 


Perhaps the 
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The sovereign can, 


for, 
might, 


sovereign 
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